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Acronyms and Abbreviations

CDM
The importance of ensuring that the implementation of key operative provisions of the Paris Agreement follows a rights-centred approach cannot be understated. Climate change negative impacts are universal, yet they tend to disproportionately affect individuals, communities and countries that are already vulnerable, that have least contributed to the problem and that have the least capacity to cope. The impacts of climate change can directly affect several human rights, including the rights to life and health and of access to food and water. There are growing indications that climate change can also further strain some developing countries' already weak capacity to uphold their human rights obligations. Paradoxically, actions to address climate change based on the Paris Agreement may also provoke unintended human rights consequences (such as large-scale hydro or biofuel energy projects displacing local communities and affecting food security), if not implemented with appropriate safeguards. Prior to COP21 in Paris, representatives of leading international and civil society organizations advocated for the inclusion of explicit or strong human rights references in the legal instrument to guide climate action in the post-2020 global climate regime. 20 The Inter-American Commission on Human Rights issued a press release stating that "to ensure that it has a real impact, the new climate accord should make reference to the respect, guarantee, promotion and fulfillment of human rights, both in the preamble and in the operative part." special procedures mandate-holders of the UNHRC recommended that states "shall, in all climate change-related actions, respect, protect, promote and fulfill human rights for all."
23 Several other leading civil society organizations emphasized the importance of incorporating human rights language in both the preamble as well as the operative provisions of the Paris Agreement.
24
The efforts bore some fruit. The Paris Agreement is the first multilateral environmental agreement to include an explicit reference to human rights in its preamble. Neither the UNFCCC nor the Kyoto Protocol, for example, made reference to human rights in their preambles. The Paris Agreement preamble reads as follows: "Acknowledging that climate change is a common concern of humankind, Parties should, when taking action to address climate change, respect, promote and consider their respective obligations on human rights, the right to health, the rights of indigenous peoples, local communities, migrants, children, persons with disabilities and people in vulnerable situations and the right to development as well as gender equality, empowerment of women and intergenerational equity." 25 Although the inclusion of an explicit reference to human rights in the preamble is welcome, the explicit incorporation of human rights references in operative provisions would offer stronger guarantees. 26 There is debate in international law regarding the normative force of treaty preambles and even about their role in treaty interpretation. 27 On the one hand, international law expressly allows for substantive preambles that create obligations. 28 On the other hand, in practice, preambles are most often considered as sources and evidence of a treaty's object and purpose, and as filling gaps or supplementing operative provisions, without creating substantive obligations. 29 It all depends on the travaux préparatoires and the interpretation of the treaty. 30 The definition of the nature of the human rights reference in the preamble of the Paris Agreement could generate long academic debates. Annalisa Savaresi and Jacques Hartman, writing before the signing of the Paris Agreement, argued that the preambular reference to human rights in the Paris Agreement would "merely draw Parties' attention to obligations they have already undertaken under the human rights treaties they ratified…and to relevant customary norms and domestic laws." 31 According to Savaresi and Hartman, references to human rights in operative provisions, on the other hand, would link climate change obligations to existing human rights commitments in the case of states that have ratified international human rights instruments. 32 Depending on the way the operative provision is written, a reference to human rights could even create new obligations for those states that have not ratified human rights instruments. 33 The travaux préparatoires does not shed any clarity as to the reasons why states decided to include human rights only in the preamble and outside of operative provisions during the political bargaining that led to the Paris Agreement. 34 States have long disagreed about how human rights should feature in the legal instruments of the Paris Agreement, if at all. This has not prevented states from agreeing to the inclusion of specific human rights references in nonbinding decisions taken during COPs prior to Paris. The 2010 Cancun Agreements resulting from COP16, for example, provided that parties should, in all climate-related actions, fully respect human rights. 35 Yet the Cancun Agreement is not legally binding, as the Paris Agreement is, and the words "to respect" depart from the stronger language that the special procedures mandateholders of the UNHRC recommended UNFCCC parties to include in the Paris Agreement. 36 Countries that are highly vulnerable to climate impacts were strong advocates for the inclusion of explicit human rights references in operative provisions in the Paris Agreement. 37 These include the Philippines, the Pacific Nations and Latin American countries such as Mexico, Guatemala and Costa Rica. Following the proposals of leading international organizations, such as the UNHRC and civil society groups, these states advocated for human rights to be included not only in the preamble, but also in the operative provision under article 2, which establishes the purpose of the Paris Agreement. 38 The draft text of the Paris Agreement that was presented to parties at the outset of COP21 included the following option for paragraph 2 of article 2: "2.2. This agreement [that aims to strengthen the global response to the threat of climate change] shall be implemented on the basis of equity and science and in accordance with the principle of equity and common but differentiated responsibilities and respective capabilities, in the light of different national circumstances, and on the basis of respect for human rights and the promotion of gender equality."
39
Canada was the only developed country that strongly advocated for the inclusion of human rights references both in the preamble and in Civil society accounts of the Paris Agreement negotiations describe how two developed countries, the United States and Norway, joined by Saudi Arabia, firmly opposed the inclusion of human rights language in article 2. 41 According to Amnesty International (USA) and Human Rights Watch, "The United States has spoken in favour of human rights language but has opposed the reference to human rights in the purpose of the agreement, diminishing the importance of a central role of respect for human rights in the response to climate change." 42 Why did the United States and Norway take this position against including explicit human rights references in article 2? Off-the-record conversations with US negotiators indicate that opposition to the inclusion of explicit human rights references in operative provisions was much more widespread than it first appeared to be and that the United States and Norway agreed to champion the position of other countries that remained in the shadows to avoid derailing the negotiations. Some states favoured a purely environmental agreement, in order not to divert attention from the main climate goals of reducing emissions and adapting to climate impacts. Others were concerned that including human rights language could be interpreted as tacitly opening the doors to legal liability mechanisms for human rights violations related to lack of climate action under the UNFCCC regime. 43 An empirical study analyzing each state's position on this issue during negotiations would shed some welcome light. The fact is that, with many states opting to not take a public position in favour of keeping human rights in operative provisions, the stance of those opposing the inclusion was 43 Rowling, supra note 22. favoured in practice. 44 Two days before the agreement was to be signed, even the reference to human rights in the preamble was still in dispute, although it would end up in the final preamble text, as mentioned above. 45 The Paris Agreement is designed to guide states' successive climate action plans from 2020 onwards. It is unlikely that, in the foreseeable future, there will be an opportunity to amend the Paris Agreement to include an explicit reference to human rights in its operative clauses. Therefore, it is important to understand the legal and normative implications of including human rights references indirectly in key operative clauses through explicit references to the rightscentered concept of sustainable development.
The Paris Agreement includes at least 15 explicit references to sustainable development in operative provisions. This paper argues that, as the concept of sustainable development now incorporates a human rights dimension, it follows that states are legally bound to take human rights into consideration in order to comply with the operative provisions of the Paris Agreement. The next section of this paper establishes how human rights have been fully integrated into the concept of sustainable development.
SDGs Have Incorporated Human Rights
States have increasingly included references to the principle of sustainable development in multilateral treaties related to environmental, social and economic issues. 46 The references to sustainable development serve to guide treaty interpretation, policy making at the national level and decisions by international and national tribunals. 47 There is however no hard academic or policy consensus on the exact definition of sustainable development. 48 Sustainable development has been variably conceived of as development that advances the interests of present generations, while preserving the interests of future generations (also known as intergenerational equity); development that preserves the ecosystem services needed for continued human life; and a principle that requires action promoting co-evolution of the economic, social and environmental dimensions of development. 49 The literature has lately proposed that sustainable development should be considered to include all three concepts.
50 Some states and actors have taken advantage of these concurrent conceptions of development to pick and choose which aspect of the definition best serves their interests in specific circumstances.
Although each of these three definitions appears vague and fluid, there has been growing consensus that the social dimension of sustainable development includes respect for internationally recognized human rights. 51 Philip Alston argues, for example, that the international human rights framework had already clearly featured in the Millennium Declaration, which world leaders signed in a special meeting in 2000. 52 On that occasion, 147 world leaders vowed to pursue an eight-point development agenda (also known as the Millennium Development Goals or MDGs), while committing to "spare no effort to promote… respect for all internationally recognized human rights." 53 However, none of the eight MDGs were specifically articulated in the language of human rights, and some commentators point to the failure to fully integrate human rights as one crucial reason why the MDGs have not entirely delivered on their promise. 54 By way of a reminder, the MDGs aimed to eradicate extreme poverty and hunger; achieve universal primary education; promote gender equality and empower women; reduce child mortality; improve maternal health; combat HIV/AIDS, malaria and other diseases; ensure environmental sustainability; and develop a global partnership for development. The lack of a rights-centred approach to the formulation of the MDGs, especially in relation to civil and political rights, left room for much criticism. 55 As a result, the MDG national reports included very few references to human rights terms and concepts. 56 There has also been limited convergence between the agendas and strategies from institutions and actors working on the MDGs and those working on human rights. To illustrate the lack of integration between the MDGs and the human rights frameworks, Alston employs an analogy: "[MDGs and human rights norms are] ships passing one another in the night, each with little awareness that the other is there, and with little if any sustained engagement with one another." climate change and its impacts." 59 Goal 13 includes as targets some of the commitments states had agreed to under the UNFCCC regime before Paris.
The 2015 SDGs helped to clarify the current state practice regarding the concept of sustainable development, which had been excessively fragmented until then. In the preamble of the SDGs' UN resolution, states have expressly agreed that the definition of sustainable development encompasses all three concepts discussed earlier. 60 More relevant to this paper, states explicitly agreed that SDGs seek to realize the human rights of all, including achieving gender equality and the empowerment of all women and girls. 61 States also expressly agreed that sustainable development necessarily requires the balancing of three integrated and indivisible dimensions of development mentioned earlier: the economic, the social and the environmental dimensions. 62 States equally agreed that the eradication of poverty is an indispensable requirement for sustainable development.
The integration of human rights into the SDGs did not stop with the preamble. Human rights were integrated into the goals themselves. Like the MDGs, several SDGs focus on economic and social rights related to fighting poverty (goal 1), improving access to food and nutrition (goal 2), improving health (goal 3), fostering education (goal 4) and improving access to water and sanitation (goal 6). Granted, most of these goals are not new objectives for international development. However, the way they were conceptualized in the SDGs is clearly more holistic and in many respects better aligned with international human rights provisions than they were under the MDGs.
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A comparison between MDG 1 and SDG 1 helps to illustrate this point. Both goals seek to address poverty. MDG 1 aimed to "eradicate extreme poverty & hunger" 64 by pursuing three targets:
59 Ibid at 14. halving the proportion of people earning less than $1.25 a day between 1990 and 2015; achieving full and productive employment and decent work for all, including women and young people; and halving the proportion of people suffering from hunger between 1990 and 2015. SDG 1 aims to "End poverty in all its forms everywhere." 65 To achieve this goal, states will strive to meet seven targets that are significantly more ambitious than the MDG 1 targets, including "to eradicate extreme poverty…measured by people living on less than $1.25 a day."
66 Target 4 of SDG 1 aims to "ensure [by 2030 ] that all men and women, in particular the poor and vulnerable, have equal rights to economic resources, as well as access to basic services, ownership and control over land and other forms of property, inheritance, natural resources, appropriate new technology and financial services, including microfinance." 67 The rights language is much stronger in the SDG. By establishing that all men and women should have access to basic services and to minimum economic resources, states are agreeing to approach poverty reduction from a rights-centred perspective.
The health-related goals also illustrate the stronger integration of human rights into the SDGs. The health-related MDGs aimed to combat HIV/AIDS, malaria and other diseases; to improve maternal health; and to reduce child mortality. These are all relevant goals, but they are still too distant from a concept of health as a universal right. SDG 3, on the other hand, aims to "ensure healthy lives and promote well-being for all at all ages," 68 including a target to "achieve universal health coverage, including…access to quality essential health-care services and access to safe, effective, quality and affordable essential medicines and vaccines for all."
69 By striving to achieve universal health coverage, by whatever means, states are treating health as a right. One third illustration comes from comparing the goals on education. MDG 3 aimed to promote gender equality and empower women by "eliminat[ing] gender disparity in primary and secondary education, preferably by 2005, and in all levels of education no later Again, the language of SDG 5 shows greater coherence with international human rights norms.
In an important departure from the MDGs, the SDGs also include a specific goal regarding accountable and inclusive institutions and access to justice for all (goal 16). SDG 16 touches on important human rights standards and principles, for example, including targets on access to information and "protecting fundamental freedoms," 72 participation in decision making, non-discriminatory laws and policies, and access to justice. The inclusion of such commitments provides a much-needed recognition of the crucial role that civil and political rights play in making sustainable and equitable development possible. Finally, SDG 10 covers other important human rights norms by focusing on reducing income inequality and all forms of discrimination. Other SDGs also include important language on equal and universal access (for example, to clean water and sanitation, to affordable energy, to economic opportunities) and tackling gender disparities -reflecting core principles of international human rights norms.
The significantly stronger integration of human rights norms into the SDGs has clear implications for how one should understand whether or not human rights were also integrated into operative clauses in the Paris Agreement. Since the texts of several operative clauses of the agreement include references to sustainable development, and since human rights can now be considered an important part of sustainable development, there is a sound basis on which to affirm that human rights should be seen as fully integrated into the binding parts of the Paris Agreement. It is worth reviewing some of the key operative clauses of the Paris Agreement in which sustainable development appears.
Paris Agreement Includes Explicit Sustainable Development References in Operative Provisions
Specific international legal instruments (either hard or soft law ones), such as human rights treaties, trade agreements, the 2030 Agenda for Sustainable Development and the Paris Agreement, cannot be understood in isolation from each other and from the body of international law as a whole. Article 31(3)(c) of the Vienna Convention on the Law of Treaties provides that the interpretation of a treaty shall take into consideration "any relevant rules of international law applicable in the relations between the parties." 73 The International Court of Justice has ruled that international treaties are to be interpreted and applied in harmony with the entire legal system prevailing at the time of the interpretation. 74 As states have agreed in September 2015 that sustainable development encompasses core human rights elements, references to sustainable development in the Paris Agreement should be understood as integrating the human rights dimension. To be clear, references to sustainable development were also found in the UNFCCC and the Kyoto Protocol; therefore, their inclusion in the Paris Agreement is not novel in this way. The point is that the SDGs, by giving a new normative meaning for sustainable development, which is rights centred, has allowed human rights to find expression in the operative provisions of the Paris Agreement that will guide climate action from 2020 onward.
The Paris Agreement makes at least 15 explicit references to sustainable development, including in operative clauses. This paper will highlight only a few of the most relevant. As mentioned above, human rights advocates have failed to secure explicit reference to human rights in article 2, which states the purpose of the Paris Agreement, including the new goals to hold the global average temperature to well below 2ºC above pre-industrial levels and to pursue efforts to limit the temperature increase to 1.5ºC. Yet, states agreed to the following language for this binding provision: "2(1) This Agreement, in enhancing the implementation of the Convention, including its objective, aims to strengthen the global response to the threat of climate change, in the context of sustainable development and efforts to eradicate poverty." 75 "In the context of sustainable development" 76 should now be read to include elements of SDG 16, namely observing access to information, protection of fundamental freedoms, participation in decision making, non-discriminatory laws and policies and access to justice, as well as other human rights elements included in other SDGs. Parties also included an explicit reference to sustainable development in article 4, detailing states' individually self-determined mitigation contributions: "4(1) In order to achieve the longterm temperature goal set out in Article 2, Parties aim to [peak greenhouse gases (GHGs) emissions as soon as possible], and to undertake rapid [GHG] reductions…on the basis of equity, and in the context of sustainable development & efforts to eradicate poverty" 77 ; and in article 7, in relation to adaptation measures: "7(1) Parties hereby establish the global goal on adaptation…with a view to contributing to sustainable development."
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In article 6, in which parties laid down the foundations for the cooperative mechanisms that will facilitate voluntary cooperation to achieve the objectives of the agreement (mechanisms that will include, for example, a market mechanism to substitute for or complement the CDM of the Kyoto Protocol), parties agreed to this formulation: "6(2) Parties shall, where engaging on a voluntary basis in cooperative approaches…promote sustainable development and ensure environmental integrity and transparency, including in governance." 79 It is worth noting that article 6(4) has introduced the foundations for a mechanism, still to be fleshed out by parties in future negotiations, that aims to support mitigation action "while fostering sustainable development." 80 This means that this mechanism has to fully incorporate the human rights guarantees integrated into the SDGs. The same can be said about the framework for non-market approaches established in article 6(9) to promote "sustainable development [and poverty eradication]." 81 As mentioned, there are also several other references to sustainable development, including in article 8 (loss and damage) and article 10 (technology transfer). What are the implications of the inclusion of sustainable development references in binding provisions of the Paris Agreement, when one considers that sustainable development now incorporates a human rights dimension? First of all, we can now affirm that human rights were incorporated in the binding core of the Paris Agreement, as well as in the preamble. This inclusion has a number of practical implications that will be discussed in the following section.
Implications
There is continued political pressure for states to adopt a human rights approach to the implementation of the Paris Agreement. Speaking at the event "Climate Justice: The Way Forward After Paris" at the Law Society of Upper Canada in Toronto, in July 2016, Mary Robinson advocated for the need to align the Paris Agreement with the other global normative consensus of 2015, the SDGs and the importance of a rights-centred approach to climate action. 82 In the last intersessional COP meeting of the UNFCCC that took place in Bonn, in March 2016, John Knox urged parties to amend the Paris Agreement to include explicit requirements for human rights safeguards for the market-based mechanism of article 6. 83 States did not seem open to such an amendment. 84 However, is the obligation to include social safeguards not already included in article 6, as it establishes that such mechanisms shall promote sustainable development? And should not the implementation of several of the operative provisions of the Paris Agreement legally be in conformity with a rightscentred concept of sustainable development? The answers should be affirmative in both cases.
By expanding the concept of sustainable development through the 2030 Agenda for Sustainable Development to include a strong rights approach, states ended up bringing human rights back to the core of the Paris Agreement. States that have not ratified relevant international human rights treaties can use the lack of explicit references to human rights in operative provisions to oppose possible attempts to create legal liability mechanisms for human rights violations within the climate regime. Arguably, it has never been the intention of advocates for a human rights approach to the Paris Agreement to impose human rights obligations through the UNFCCC on states that have not ratified international human rights treaties.
The argument proposed here has practical implications at the national level, and at the international level, for those states that have accepted international human rights obligations. At the national level, states should integrate human rights into their national strategies to adopt and implement climate action, according to the human rights obligations they have assumed in international treaties. These strategies will inform states' NDCs communicated to the Paris Agreement bodies. Research from the Mary Robinson Foundation revealed that before the Paris Agreement only 49 states had explicitly mentioned human rights in their communications to the UNFCCC on mitigation and adaptation climate actions. 85 Canada, for example, has so far not incorporated a human rights approach to climate action. 86 Unlike the MDGs, which were to be applied by developing countries only, the SDGs are universal in nature, applying to all countries -as much to Cameroon and Guatemala as to Canada or Norway.
This means that the sustainable development approach integrated into the Paris Agreement will go beyond guiding Canadian international cooperation efforts with developing countries to support climate action, to guiding how Canada will address its own climate challenges sustainably at home. And human rights norms should inform these efforts. 87 There should be explicit consideration for and references to human rights, for example, in both the Government of Canada's Federal Sustainable Development Strategy for Canada [2016] [2017] [2018] [2019] 88 and the panCanadian framework for clean growth and climate change, 89 currently under negotiation.
For Canada, this also means tackling the ongoing marginalization and inequalities faced by minority groups in Canadian society, and, in particular, by indigenous populations and women, and taking their interests into consideration when implementing mitigation and adaptation actions.
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During COP21, Canada strongly supported the inclusion of language around human rights and, especially, indigenous peoples' rights in the Paris Agreement. This indicates at least a political will to adopt a human rights approach to climate action. The challenge is to translate this political gesture into actual implementation on the ground. What is clear is that the argument regarding the failure to integrate human rights into the Paris Agreement cannot be used to justify climate action that does not take human rights concerns fully and explicitly into account.
At the international level, the incorporation of human rights via sustainable development means that Canada and other developed countries have a legal responsibility to use human rights to inform their international assistance to other countries in realizing the SDGs and climate actions. There is therefore a need to redesign how Canada engages with developing countries and how and the new marketbased mechanism that will either substitute for or complement the Kyoto Protocol CDM included in article 6 of the Paris Agreement. Finally, there are strong arguments to advocate for the UNHRC to set up a mandate for a special rapporteur on climate change and human rights to give full effect to a rights-centred Paris Agreement.
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There is much work ahead to raise the ambition of states' proposed mitigation actions in order to bridge the emissions gap and keep temperatures within safe levels, to create adaptation plans to deal with the impacts that will not be avoided and to transition to clean economies and lifestyles. All these actions need to take human rights into consideration in order to be sustainable and fair to the most affected individuals, communities and countries.
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